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UNITED STATES OF AMERICA

BEFORE THE e
FEDERAL ENERGY REGULATORY COMMISSION %

PacifiCorp ) Project No. 2

RESPONSE OF KLICKITAT AND SKAMANIA COUNTIES TO
PACIFICORP'S PETITION FOR DECLARATORY ORDER ON PREEMPTION

Pursuant to Rule 213 (d}(2) of the Commission’s Rules of Practice and Procedure
(18 C.F.R. §385.213(dX2)), Klickitat and Skamania Counties, Washington (collectively,
"Counties"), intervenors in the above-captioned proceeding, hereby submit their answer to the
Petition For Declaratory Order On Preemption ("Petition") filed herein by PacifiCorp ("PC") on
October 14, 2005. As discussed below, the Commission should deny PC's extraordinary attempt
to sweep aside all laws enacted to protect the citizens and resources of the Counties.

SUMMARY

In its Petition, PC asks the Commission to declare that Part | of the Federal Power
Act ("FPA") preempts every state and local law providing the Counties with the authority to
review and issue permits related to PC's proposal to decommission and remove the Condit
Hydroelectric Project No. 2342 ("Condit™). PC proposes a "blow and go" approach to dam
removal: PC would blow a hole in Condit dam, immediately flush over 1.57 million cubic yards
of sediments downstream into the White Salmon and Columbia Rivers, and then remove the dam.
As documented in previous filings by the Counties, PC's "blow and go" approach will cause
devastating adverse impacts to fishery species listed under the Endangered Species Act, their
critical habitat, and other environmental resources, will have significant adverse consequences

for the local economy, and will result in the replacement of a picturesque lake enjoyed by the
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Counties' residents and visitors with an ugly gash of crumbling sediment banks. For these
reasons, the Counties have vigorously opposed PC's proposal.

In 1999, PC entered into a Settlement Agreement ("SA") with various parties
regarding its removal proposal and asked that the Commission approve the SA "without
modification.” Under the SA, PC is required to obtain alt "applicable federal, state, regional, and
local permits” associated with its proposal. Since then, PC has informed the Commission and the
Counties on numerous occasions, including as recently as an April 2005 meeting with a Klickitat
County Commissioner, that it would be filing applications with the Counties for associated
permits required by state and local laws. Now, with the filing of its Petition, PC has revealed
that it has been misleading the Commission and the Counties for six years: it never intended to
act consistently with the SA provision and PC's repeated representations, never intended to
obtain any permits from the Counties, and wants the Commission to help it summarily sweep
aside the very state and local laws with which PC had repeatedly claimed it would comply.

The Counties respectfully request that the Commission deny PC's Petition for the
reasons set forth in the Statement of Issues set out below.

STATEMENT OF ISSUES

1. The Commission should require PC to honor its commitment in the SA to obtain
all "local permits™ and should not reward it for misleading the Commission and
the Counties for six years. Requiring compliance with this commitment also
would be fully consistent with the Commission’s practice in past dam removal
cases where it has required licensees to obtain all local permits (Wisconsin
Electric Power Co., 94 FERC Y 61,038 (2001); Arizona Public Service Co., 109
FERC ¥ 61,036 (2004)).

2. Part | of the FPA does not preempt every state and local law that might
conceivably relate to the decommissioning and removal of Condit. PC's assertion
that all state and local laws enacted for the protection of the Counties’ citizens and
resources have been swept aside by the FPA is directly contrary to the Supreme
Court's holding in First lowa Hydro-Electric Coop. v. FPC, 328 U.S. 152, 167
(1946) ("First Iowa™), that the FPA "establishes a dual system of control.”
Further, PC's position on preemption is patently inconsistent with a recent
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Commission decision wherein it held that a state law requiring state approval of
the transfer of a Commission-licensed hydroelectric project was not preempted by
Part I of the FPA (North Hartland, LLC, 101 FERC ¥} 61,157 (2002)).

3. A consistency determination made by the United States Forest Service ("USFS")
under another federal law - the Columbia River Gorge National Scenic Area Act
("Gorge Act™) (Pub. L. No. 99-663) -- independently mandates that the
Commission require PC to comply with state and local laws pertaining to the
protection of scenic, cultural, natural, and recreational resources. The FPA
cannot preempt the Gorge Act or the requirements imposed by the USFS
thereunder. Further, the courts and the Commission have held that USFS
determinations under such statutes must be followed by the Commission (High
Country Resources, et al, v. FERC, 255 F.3d 741 (9th Cir. 2001) (affirming 87
FERC 9 61,123 (1999)); Swanson Mining Corp. v. FERC, 790 F.2d 96 (D.C. Cir.
1986); China Flat Co., 27 FERC 961,024 (1984); Wyeth Hydro Electric Corp.,
43 FERC 161,291 (1988)).

DISCUSSION

1. The Commission Should Require PC To Honor Its Commitment To Obtain All
"Local Permits"

PC filed its SA with the Commission on October 21, 1999, In its filing, PC
requested that the Commission "approve the Settlement without modification or condition” (at
ppP- 5, 7). Section 2.2 of the SA provides, in pertinent part, as follows:

[PC] shall apply for and use its best reasonable efforts to obtain in

a timely manner and in final form all applicable federal, state,

regional, and local permits, licenses, authorizations, certifications,

determinations, and other governmental approvals, including but

not limited to the Amended License, necessary to commence

Project removal in accordance with the Removal Plan and this

Agreement ("Permits”).

Thus, the SA that PC executed and asked the Commission to approve "without modification”
specifically requires PC to obtain all "state, regional, and local” permits, authorizations, etc.
associated with the removal. As noted previously, PC has repeatedly informed the Commission
and the Counties that it would be filing applications with the Counties for associated permits
required by state and local laws. Even the federal resource agencies that executed the SA have

acknowledged the need to obtain "regional and local” authorizations. See, e.g., the Joint Answer

-3-



Unofficial FERC-Generated PDF of 20051115-0231 Received by FERC OSEC 11/14/2005 in Docket#: P-2342-000

and Reply to Comments filed in this proceeding on April 11, 2000, by the U.S. Department of
the Interior and the National Marine Fisheries Service wherein they referenced (at p. 9) the need
"for obtaining ... other authorizations” at "state, regional and local levels.”

Six years after agreeing in writing to obtain all local permits PC, without even
mentioning in its Petition its written commitment in Section 2.2 of the SA to obtain such permits,
is now asking the Commission to summarily sweep aside the very state and local laws with
which PC had agreed to comply and thus excuse PC from complying with its commitment.
However, PC has not explained why it should be excused from this written commitment. Nor
has it provided any reason why it should be rewarded for misleading the Commission and the
Counties on this issue since [999.

PC undoubtedly will attempt to justify its action by citing to Section 2.2's use of
the modifier "applicable” before the reference to "local permits” and arguing that it was only
agreeing to obtain "applicable” permits (i.e., those permits that were not otherwise preempted by
Part I of the FPA). However, PC's position in its Petition is that there are no "applicable” "local
permits,” since in its view all such permits are preempted. Given this PC position, its reference
to "local permits” in Section 2.2 of the SA appears to have been a deliberate attempt by PC to
mislead the Commission and the Counties into believing that PC would obtain such permits
when it had no intention of ever doing so. Once again, such nefarious behavior should not be
rewarded.

Requiring PC to honor its written commitment to obtain all local permits is also
fully consistent with past Commission decisions in dam removal cases where the Commission
has required licensees to obtain all state and local permits. For example, in Wisconsin Electric

Power Co., 94 FERC 461,038 at pp 61,180, 61,182 (2001), the Commission required a licensee
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in Michigan proposing to dismantle its project and remove project facilities to obtain a county
soil erosion and sedimentation control permit, along with a variety of permits from the Land and
Water Management Division of a state agency pertaining to inland lakes and streams, water
resources protection, and wetlands protection.' Similarly, in Arizona Public Service Co., 109
FERC 961,036 at pp. 61,142, 61,149 (2004) ("Arizona"™), the Commission, in approving a
licensee’s proposal to decommission and remove the Childs Irving Project, required the licensee
to comply with a state condition to obtain "all other permits, certifications and licenses that may
be required by federal, state or local authorities,” including approvals pertaining to construction
activities, use of reclaimed wastewater for dust control or irrigation, and dewatering of
construction sites. PC, which liberally references a previous Commission order in the Childs
Irving proceeding in support of its contention that all local permits are preempted (Petition at pp.
19-20), cuniously ignores the Arizona order.

In short, the Commission as a matter of policy should require PC to obtain all
permits required by the Counties, because: (1) PC committed in writing to do so six years ago;
(2) PC has not demonstrated that it should be excused from this commitment; and (3) requiring
PC to obtain such permits is fully consistent with established Commission practice and is

necessary to avoid rewarding PC for misleading the Commission and the Counties.

Il Part I Of The FPA Does Not Preempt All State And Local Regulatory Authority
Related To The Removal Of Condit

Citing to First Jowa and its progeny, PC contends that all state and local
authorities the Counties might attempt to exercise with regard to any of PC's various activities

associated with the decommissioning and removal of Condit are summarily preempted by Part |

I See also the letter filed in that proceeding on October 16, 2000, by the Michigan Department of
Environmental Quality.
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of the FPA. According to PC, these regulatory authorities "include, but are not limited to, county
environmental ordinances, subdivision review, floodplain permits, zoning, shoreline permits,
critical areas review, noise ordinances, and road permits." Petition at p. 1. See also Petition at
pp. 11-12 and Exhibit B thereto, listing various reviews and permits the Counties have indicated
likely would be applicable to PC's activities. PC contends that, given the Counties' past
opposition to PC's "blow and go" approach, the Counties are unlikely to grant all of the permits
or would grant them subject to conditions unacceptable to PC.

The Counties certainly appreciate PC's desire to avoid any law that might be
inconvenient or unacceptable to PC. However, that the Commission might approve PC's
proposal to decommission and remove Condit would not summarily result in the invalidation of
every law enacted by the State of Washington and the Counties that might pertain to PC
activities related to Condit. As the Court explained in First Jowa, Part | of the FPA "establishes
a dual system of control. The duality of control consists merely of the division of the common
enterprise between two cooperating agencies of government, each with final authority in its own
jurisdiction.” 328 U.S, at 167. Under PC's expansive reading of the preemptive sweep of Part 1
of the FPA, the laws and ordinances the state and the Counties have adopted to protect citizens
from the dangers of blasting and demolition, to control noise pollution, to provide for safe and
environmentally appropriate use of county roads, to ensure appropriate designation and use of
areas for staging and debris disposal, to protect fish and wildlife, and to protect wetlands and
other natural resources along shorelines and floodplains would simply cease to apply. In other
words, under PC's theory, no state or local laws survive. Clearly, this expansive interpretation of
preemption is contrary to the Court's conclusion that the FPA provides for a "dual system" of

control.
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PC has also misconstrued the Commission's own view on preemption. Contrary
to PC's contentions, the Commission currently takes a narrow view of the preemptive effect of
Part 1 of the FPA. For example, in North Hartland, LLC, 101 FERC 961,157 (2002), the
proposed transferee of a license, after the Commission had already approved the transfer of the
license to it contingent upon the conveyance of project properties to the transferee (id. at p.
61,643 and 91 FERC Y 62,227 (2000)), filed a petition for a declaratory order seeking a ruling
that a provision of state law requiring state approval of the transfer of the project properties to
the transferee was preempted by Part I of the FPA. Relying on First lowa and the other cases
cited by PC in its Petition, the transferee argued that the state approval interfered with the
Commission's exclusive authority to approve license transfers under the FPA and therefore was
preempted. The Commission disagreed and denied the petition. Despite the fact that the state's
failure to approve the transfer of project properties to the transferee would prevent the
Commission-approved transfer of the license from becoming effective, the Commission found
that the state law and approval were not preempted. As the Commission explained (id. at p.
61,644):

Vermont Section 109 would be preempted if it purported to give

the state the authority to authorize license transfers without

Commission action, or to preclude the Commission from acting on

a transfer application. But it does not do so. Rather, Section 109

establishes a means for the state to determine if a proposed sale or

lease of public service assets will promote the general good of the
state. The FPA does not preclude state review, or even veto, of the

conveyance of project property.
The Commission's rationale in North Hartland is readily applicable here. The Counties are not

attempting to assert the right to authorize (or not authorize) the decommissioning/removal of
Condit. Nor are they attempting to preclude the Commission from acting on PC's proposal as to

Condit. Rather, the Counties are merely attempting to protect their citizens and resources and
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thus "promote the general good of the state." As in North Hartland, the FPA does not preclude
these types of local activities.

Of course, and contrary to the implications of PC's Petition, compliance with state
and local regulatory authorities in relation to licensed projects is not a novel concept. In addition
to the dam removal cases discussed previously, the Commission's standard land-use license
article specifically requires licensees to ensure that certain users of project lands and waters
comply with "state and local health and safety requirements” and conditions other uses on the
applicants' prior obtainment of "all necessary state and federal approvals.”

Finally, the Counties emphasize that, irrespective of the Commission's
determination on the FPA preemption issue, the Commission's approval of the
decommissioning/removal of Condit could not in any way act as a shield to protect PC from any
causes of action bought against PC by the Counties or its citizens for damages caused by PC's
actions in relation to the removal of Condit, including damages that may be actionable under
applicable Washington statutes and common law doctrines. See § 10(c) of the FPA, 16 U.S.C.
§ 803(c), which specifies that "licensees shall be liable for all damages occasioned to the
property of others” by their projects, and South Carolina Public Service Authority v. FERC, 850
F.2d 788 (D.C. Cir. 1988) (discussing case law holding that § 10{c) preserves state law causes of

action).
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III. The Federal Gorge Act Mandates That The Commission Reguire PC To Comply
With All State And Local Laws Relating To Protection Of Scepic, Cultursal, Natural,

And Recreation Resources

In its zeal to have the Commission declare that Part I of the FPA has swept aside
all state and local laws pertaining to PC's Condit removal activities, PC seems to have forgotten
that another federal law -- which most assuredly is not in any way preempted by Part I of the
FPA -- specifically mandates that the Commission require PC to comply with state and local
laws pertaining to the protection of natural and other resources in the Counties.

Specifically, in 1986 Congress enacted the Gorge Act to establish a national
scenic area so as to protect and provide for the enhancement of the scenic, cultural, recreational,
and natural resources of the Columbia River Gorge. See 16 U.S.C. § 544, et seq. Pursuant to the
Gorge Act, the Columbia River Gorge National Scenic Area ("Scenic Area”) was created.
16 U.S.C. § 544b. The portion of the White Salmon River where Condit is located is included in
the Scenic Area, as recognized by the Commission itself. See the June 2002 FSFEIS on Condit
at § 2.10.4 (p. 25). As required by the Gorge Act (16 U.S.C. § 544d), the Columbia River Gorge
Commission established pursuant to the Act {16 U.S.C. § 544c) has developed a Scenic Area
Management Plan to provide for the protection of natural and other resources in the Scenic Area.
Various portions of the Management Plan requires compliance with "all applicable federal, state,
and local laws." Most significantly for this proceeding, § 14(d) of the Gorge Act (16 U.S.C.
§ 544/(d)) provides as follows:

Federal agencies having responsibilities within the scenic area

shall exercise such responsibilities consistent with the provisions
of [the Gorge Act] as determined by the Secretary [of Agriculture].

Federal activities are deemed consistent with the Gorge Act if they, inter alia, comply with the
Management Plan, The Secretary of Agriculture has delegated his authority to make consistency

determinations under § 14(d) to the USFS.
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By letter dated August 30, 2002 (filed at the Commission on September 4, 2002%),
the USFS -- another signatory of the SA -- transmitted its § 14(d) consistency determination with
respect to the Commission's proposed action to approve PC's SA proposal to decommission and
remove Condit (as analyzed in the June 2002 FSFEIS). The USFS concluded that the
Commission's approval of the Condit SA proposal would be consistent with the Gorge Act and

the Management Plan, "provided the following conditions are met" (emphasis added):

* %%

4. The Settlement Agreement proposal shall meet all federal,
state and local laws relating to protection of Scenic Area
scenic, cultural, natural and recreational resources.

USFS letter at p. 2. The USFS amplified on this requirement in its discussions of "Wetlands"
and "Streams Ponds, Lakes and Riparian Areas” in the Consistency Determination attached to
the letter. It stated as follows (at p. 11 (Wetlands); emphasis in original, bolding added):

F. The proposed use complies with all applicable federal,
state, and local laws.

Findings: The proposed use is either being designed to comply
with federal, state and local laws or will include mitigation
conditions to do so. Other federal, state and local permitting
decisions will follow the FERC decision. To meet Guideline F
above, a condition of this consistency determination is that the
proposed Settlement Agreement project must comply with federal,
state and local laws relating to protection of Scenic Area scenic,
cultural, natural and recreation resources.

See also p. 15, item 6 F (Streams, Ponds, Lakes and Riparian Areas).’

2 A copy of the USFS' August 30, 2002 letter is also appended hereto as Attachment A.

3 The fact that the USFS (another signatory to the SA) indicated in its Consistency
Determination that "other federal, state and local permitting decisions will follow the FERC
decision” is further proof that the parties to the SA thought that there was a need for PC to obtain
"local" authorizations.



Unofficial FERC-Generated PDF of 20051115-0231 Received by FERC OSEC 11/14/2005 in Docket#: P-2342-000

In other words, the USFS determined that, in order for the Commission to meet
the requirement of § 14(d) of the Gorge Act to exercise its responsibilities as to PC's Condit
removal proposal consistent with the Gorge Act, the Commission must either be assured that PC
will comply with "federal, state and local laws relating to protection of Scenic Area scenic,
cultural, natural and recreation resources" or include "mitigation conditions” in its approval
requiring such compliance. Since PC has clearly indicated that it has no intention of complying
with such laws, the Commission must condition any approval of PC's proposal on PC's
compliance with such state and local laws.* Since the Gorge Act, like the Clean Water Act, is a
federal law, it and the state and local requirements made applicable through the condition
imposed as part of the USFS § 14(d) Gorge Act Consistency Determination, cannot be
preempted by the FPA.

The Commission, of course, must comply with the USFS Consistency
Determination and its conditions. As both the Commission and the courts have explained in the
context of a similar statutory scheme (the Wild and Scenic Rivers Act ("W&SRA")), these
statutes vest the authority to make consistency determinations in the Secretary of Agriculture
(USFS) (not in the Commission), the Commission is bound to follow them, and it is not the
Commission's "role to judge the validity of another agency's delegation practices or
decisionmaking” in these circumstances. See High Country Resources, 87 FERC 61,123 at
p. 61,492 (1999) (order denying rchearing of the dismissal of license applications based on the
USFS' determination that the projects were not consistent with the requirement of the W&SRA),
aff'd, High Country Resources, et al. v. FERC, 255 F.3d 741 (9th Cir. 2001); Swanson Mining

Corp. v. FERC, 790 F.2d 96, 104 (D.C. Cir. 1986); and China Flat Co., 27 FERC ¥ 61,024

‘ The USFS letter indicated (at p. 2) that "this final consistency determination may be
appealed to the Regional Forester." Apparently, PC did not seek such an appeal.

-11-
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(1984). See also Wyeth Hydro Electric Corp., 43 FERC ¥ 61,291 (1988), where the Commission
denied an appeal of the denial of an application for license for a project that was found by the
USFS to be inconsistent with another provision of the Gorge Act and held that it was bound by
the USFS determination under the Gorge Act. Finally, the Counties note that the Commission in
the FSFEIS itself noted the need to comply with the provisions of § 14(d) of the Gorge Act and
recognized the authority of the USFS to make its consistency determination. See § 2.10.4 of the
FSFEIS (at pp. 25-26). See also § 5.5.5 of the FSFEIS (at p. 197) (noting that the USFS had
imposed conditions in making its consistency determination under the Gorge Act).

Virtually every one of the state and local review and permitting provisions
referenced in the Petition (at pp. 11-12) and in Klickitat County’s August 2, 2005 letter to PC
attached thereto (Exhibit B) relate directly or indirectly to the protection of "scenic, cultural,
natural and recreational resources” in the Scenic Area. Therefore, pursuant to the condition
imposed by the USFS in its Consistency Determination, these provisions must be complied with
by PC in order for the Commission to meet the requirements of § 14(d) of the Gorge Act. The
most significant of these are the requirements that PC's proposal undergo the Counties' analysis
and review pursuant to SEPA, the Counties’ Critical Areas Ordinances, and subdivision
provisions, and that PC obtain a Floodplain Permit, a Shoreline Substantial Development Permit,
a Shoreline Conditional Use Permit, a Conditional Use Permit(s) under the Zoning Ordinances,

and road permits.

-12-
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CONCLUSION

For the foregoing reasons, the Counties respectfully request that the Commission
deny PC's Petition and clarify that, if the Commission approves PC's Condit removal proposal,
PC will have to comply with all state and local laws providing the Counties with the authority to

review and issue permits related to such proposal.

Respectfully submitted,

hn A. Whittaker, IV
Winston & Strawn LLP
1700 K Street, N.W.
Washington, D.C. 20006-3817
Tel:  202-282-5000
Fax: 202-282-5100
Email: jwhittaker@winston.com

ATTORNEY FOR THE COUNTIES

Dated: November 14, 2005

-13-
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Attachment A
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Agricaitere (541) 396-2313 Beed River, OR 9931
Fax (341) 386-1916

o
Magalic R. Salas, Secretary @;.,.\ ‘& &3@
Federal Energy Regulatory Commission ¢ Y ‘s
£88 First Street, N.E. *%?g.( 4 %
Washington, D.C, 20426 ~ (5?% 3 4&
5% %
RE: Condit Bydroseetrie Projoct, FERC No, P-2342-411 "«bg

FINAL SUPPLEMENTAL FINAL ENVIRONMENTAL IMPACT STATEMENT

Deosr Ms. Salsx:

The Forest Service has roviewed the Coadit Project Final Supplemental Final Environmental
Impect Stateent (FSFEIS) for consistency with the Cohunbia River Gorgo National Scenic
Arca Act (PL99-663) and the Scenic Area Management Pisn, Enclosed plcase find the
Consistency Determination and Pindings of Fact.

Section 14 (d) of the Scenic Ares Act directs that federal agencies shall exercisc their
respongibilities consistent with the Act. In this case, the Federal Energy Rogulatory Commission
(FERC) is making & decision reganding liconsing of the Condit Project. Section 14 (d) requircs
the FERC decision to be consistent with the Soenic Arcs Act as determined by the Forost
Service,

The Forest Sesvice previously madc a preliminary consistency determination for the 1995, 1996,
and 2002 DRIS, FEIS, and DSFRIS issued by the FERC. Area Manager Arthur J. Carroll
transmitted the detorminations for the DEIS and the FEIS via March 1, 1996 and Deccmber 19,
1996 ictters. Area Manager Daniel T, Harkenrider transmitted the determination for the DSFEIS

via 2 March 18, 2002 letter.

The determination for the DSFELS included 10 conditions considered nocessary by the Forest
Service for the various slernstives to be consistent with the Bossic Aros Act. Except fora
postios of condition number 9, all 10 of the conditions have been incorporated into the FSFELS.
Condition number 9 stated:

muwamummmmr&m
the Scenic Area and the White Saimon River below the dam shall take place prior to dam remaval
and sediment fiushing.

The trapping and removal of saadromous fish prior to dam removal and sediment flushing was

added to the FSFEIS. However, the trapping and removal of nonansdromous fish from
Northwestern Lake within the Scenic Area was not added to the FSFEIS, The Forest Servico

a Caring for the Land sad Serving Peopls m.mn-a
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concurs with the reasoning given in the FSFEIS as to why the trapping and removal of
nonanadromons fish from Northwestern Lake within the Scenic Ares was not included.
Therefoce, the Forest Servioe is no longer recommending the trapping and removal of
nonsnadromous fish from Nocthwestern Lake with in the Scenic Area prior to dam removal and
sodiment flushing.

This consistency determination addresses the FSFEIS desling with the Settiement Agreement
(SA) proposal. This review supplements the March 1, 1996, December 19, 1996, and March 19,
MFMWM

wmmuammummdwmofum
Mwumc;ms-zoofmmwmmuwssofmrsms
reforence the Plan.

Based on the Findings of Fact, the FERC FSFEIS for the Condit Project Settiement Agreemont
proposal is consistent with the Scenic Area Act and Mansgameot Plan provided the following
conditions are met:

1. All actions related to the Condit Project prooced as described in the FSFEIS.

2. The Cualtural Resource Managesoent Plan shall include messures for profecting cultural
resources discovered during construction or facility removal activities, par SHPO and
Soenic Area guidelines,

3. PacificCorp shall contine consultation with Washington Department of Fish and
Wildlife to minimize Setflement Agrooment proposal impects to fish and wildlife habitat.

4, The Settlement Agreemeont proposel shall meet all foderal, statc and local laws relating to
protection of Scenic Area scenic, cultural, natural and recreational resovrces.

This final consistoncy dotermination may be appealed to the Regional Forester.
The Forest Sexvice has also addressed the Condit Project FSFEIS relative to the Lower White

Salmon Wild and Somic River. The Reglonal Forester has provided a Wild and Scenic River
Act Section 7(s) and 7(b) determination in a separate letter.

//M/%ﬂ/

KIMM.TITUS
Acting Area Manager, CRGNSA

Enclomxes: Forest Service Consistency Determination, Findings of Fact
Ce Columbia River Gorge Commission




Unofficial FERC-Generated PDF of 20051115-0231 Received by FERC OSEC 11/14/2005 in Docket#: P-2342-000

Unofficial FERC-Generated PDf of 20020509-0540 Received by FERC OSEC 09/04/2002 in Docketd: P-2342-011

CONDIT HYDROELECTRIC PROJECT
Cousistency Determination: Columbia River Gorge National Scenic Area

USDA Forest Service, 902 Wasco Ave, Hood River, OR 97031

Agency: Foderal Energy Rogulstory Commiasion
Preposed Action: Relicensing of Condit Hydrodectric Project
(FERC Project No, P-2342-011)
Final Supplemental Final Enviroamental fmpact Statement
June 2002
Lecation: Klickitat, Skansania Countics, Washington, Sections 3, 10, 11, 14,
gv'l:N,RwE,W.M. Condit Project is on the White Salmon
Seenic Ares
Designation: General Management Area (GMA)
Land Use
Designation: Open Space and Lakes, Tributaries and Columbiz River
BACKGROUND:
Project Proposal

The Federsl Energy Regulstory Commission (FERC) is considering a relicensing proposal foe
the Condit Hydroclectric Project (Condif). PaoifiCorp owns Conddit and #led sn application oo
October 29, 1999 10 amend the current license 10 extend the Heense torm to October 2006 and
incorporate the tarms and conditions of a Settlement Agreament (SA) that provides for removal
of the dam. The FERC publishod a June 2002 Final Supplemental Final Eavironmental Impact
Statament (FSFEIS) responding to the dam removal propossl, The FSFELS supplements the
October 1996 Final BEavironmental Impact Statemant (FEIS) and the Jenusry 2002 Druft
Supplementa! Final Environmentsl Impact Statement (DSFEIS).

The proposed Settiament Agreament would remove Condit by cresting & 12' x 18° hole in the
dam, resuiting in Northwestern Lake draining within 6 hours. The flushing action would
transport 1.56 miltion cuble yards of materisl downstresss, The dam, pipe, surge tank end
penstock would be removed. The White Salmon River reach now inundated by Northwestern
Lake would chamge back 10 a river. Up to 670,000 cubio yards of sediment would be depositad
at the mouth of the White Salmon River over 8 5-15 day period. Dam and other solid waste
material would be disposod of cutside the Scenic Area.
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Documents

The following List of docoments describes the peoject snd provides analysis of project impacts

and proposed mitigations. Theso docutncnts wers used for the Scenic Ares consistency

determination findings.

¢ Final Report Condit Hydroslectric Projact, Wildlife Habitat and Mapping Study, Ebasco
Environmental, Decernber 1990 (wildlife, rarc plants, wetlands).

. Conditm Hydrodlectric Project, Draft Eavirooments] Impact Statement, FERC November
1998.

o Forest Service Ares Manager Arthur ], Carroll Soenic Arca consistancy determination and
letter 1o FERC, March 1, 1996, |

¢ Potential Effects of Reistroducing Ansdroumous Fish on Resident Rainbow Trout in the
mmmmmwmmmnmmmw
20, 1995.

o Condit Hydroclectric Project, Final Environmentsl Inpect Stasement, FERC October 1996.

¢ Forest Sexvice Regiooal Forester Robert W, Williaos Wild & Scenic River coasistency
determination and Jetter to FERC Deceraber 18, 1996,

o WDFW biologist Mary Linders lotters to David Anderson on Western pond turtle surveys
May 1996, July 1997,

» Condit Hydroalectric Project Removal PacifCorp, RW Beck, May 1998

¢ Summary of Infoemation Relating to Sedimont During Dam Removal-Whitc Salmon River,
DR QGatherd & Associstes, Fobeuary 1998,

¢ Condit Hydroelectric Project, Project Removal Study, Indepondont Review, Black & Vestch,
Novamber 20, 1998

s Condit Hydroalectric Project Sottiemant Agreament, PacifiCorp, et al, September 22, 1999.

¢ Response to November 20, 1998 Additional Informstion Roquest (from FERC), PacifiCorp,
Terry Flores, Jenuary 26, 2001,

¢ Revisod Draft Cultural Rasource Managermnent Plan, Condit Hydroelectric Project,
PacifiCorp, EDAW, Jamsry 25, 2001.

* Rosponse to FERC June 21, 2001 letter, PacifiCorp, Robext A, Nelaon, August 6, 2001.

¢ Dnft Supplemental Final Bnviroamental Impect Staternent, Condit Hydroelectric Project,
FERC, Jarmary 2002,

o Drnft Biological Asscssment of Listad, Proposed, and Candidate Specics As Related to the
PacifiCorp’s Condit Hydrocloctric Project, PacifiCorp (Shirier, Garyoit), February 6, 2002,

. MWMMMWMHMM&
FERC, June 2002

Scealc Area Consistency Review Process

The Forest Scrvice did a Scanic Ares consistency review of the FERC November 1995 Draft
Bavironmental impact Statement and the October 1996 Final Environmentsl Impact Statcrnent.
Those documents included alternatives of dam removal and fish pessage, however the method of
dam removal and sedimest disposition has changed with the Settlement Agreement proposal.
Other changes from eartier altornatives inolude no provision of new recrestion fucilities in the
Scenic Area. In letters of March 1, 1996 snd Deccmber 19, 1996, Area Manager Arthur J.
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Carroll provided consistency determination convments %0 the FERC. In a letter dated Merch 18,
2002, Area Manager Deniel T, Hurkenrider provided consistency determination comments to
FERC on the DSFEIS, which addressed the sbovo-mentioned changes duc to the Sestlement
Agreement proposal. This current consistency review of the Settlement Agreement proposal
supplements the previous Forest Service consistency reviews,

The Scenic Area consistency review amesses the Settlement Agreement proposal relative to the
Colunbia River Gorge Mansgement Plan (Plan), Cohmbia River Gorge Commission,
Scptomber 1992, Plan guidclincs are the besic critoria uscd to evaluate elements of the proposal.
Guidelines cover land use designation, soanic, cultural, satursl and recreation resowrces and
Tribal treaty rights. Cextain Plan goals and policics aro also addressed. An explanation of why
there are no findings for the economy is provided. The review will assces difforences inthe -
current Settiement Agrecment proposal from the carfier alternatives, The primary diffcrence
from a provious dem removal alternative is the method of dam removal and sediment disposal.
‘The Findings of Fact document is organized ss follows:

-Land Use Designation
«Scenic Resoutoce

~Cultural Resources
~Natural Resources
Wetlands

Stresouts, Ponds, Lakes and Riparisnt Arces
Wildlife Habitat

Rare Plents
Recreation Resources
Treaty Rights

Economy
Rolationship to Laws and Policics

SCENIC AREA CONDITIONS OF CONSISTENCY:

Based on the Findings of Fact, the Fedaral Energy Reguixtory Coramission FSFRIS for the
Condit Project Settiement Agreement proposs! is consistent with the Columbia River Gorge
National Scenic Ares Act and Management Plan provided the following conditions are mot.

1. All actions related to the Condit Project proceed as described in the FSFELS.

2. The Cultural Rosource Management Plan shall include messures for protecting cultural
resources discovered during construction or faoility removal activities, par SHPO and
Soenic Ares guidelinm

3. PxcifiCorp shail continoe consultation with Washington Department of Fish and Wildlife
to minimizes Settioment Agreament proposal impacts to fish and wildlife habitat,

4. The Settloment Agreoment proposal shall meet all federal, state and local laws relating to
protection of Scenlo Area scenic, cultural, natural and recreation resources.
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Y e

Acting Arca Manager
FINDINGS OF FACT:

Land Use Designation

Findings: Sinco dam removal was included in 1995-1996 alicroatives, relative to land usc
designation gnidelines doaling with besic land vacs, there is no change from the March 1, 1996
consistency review findings. The March 1, 1996 consistency determination found all
alternatives, including dem removal, not in conflict with Plan land use designation gidelines.
The basic land use of dam removal as an snadromous fisheries enhancement project involves
foderal, state and tribal resource agancics. However, becsuse a different method of dam removal
is now proposed, resource protection guidelines must be assomsed as followns,

Sceanic Resources

Changes to the landscape duc 0 the Settiement Agroement proposal include removal of the dam,
pipes, portstock and surge tank, chengo of Northwestern Lake to a river, deposition of sediment
in downstresm White Ssimon River pools and at the river’s mouth, bere slopcs in the ares
sround the dam and where tho Lake was and turbidity of the White Salmon snd Columbis
Rivers. The proposal does include various mitigation measures to deal with resource impacts.

1), Management Plan, Overall Scenic Provisions, GMA Guidelines S, page 1-S states:

For all proposed development, the devermination of compatibility with the landscape
setting shall be based on information submited in the sise plan.

Finding: The RW Beck May 1998 report includes site plans, other plens and information
safficient to make a scenic resourco comsistoncy determination.

2 Mmmmvmmemml.mmm
Stze, height, shape, color, reflectivity, landscaping, siting or other aspects of proposed

development 2hall be evaluated to encure that such development is viswally subordinaie
to its setting as seen from key viewing areas.
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Finding: Key viewing aress in the project arca are State Routes (SR) 14 and 141 and Cook
Undarwood Road. Changes to the White Salmon River's mouth and lower rewches would be
visible from SR 14 and 141 snd Cook Underwood Road. The lower Whito Salmon River {s
visible from Highway 141 for about 3000° from the junction of SR 14; roadside trocs filter that
view from Highway 141. There is also onc fiftered view of the White Satmon River from
Highwsy 141 approximately 7000° north of the highwsy’s junction with SR 14; the river Is
1500° distant in that view. The While Salmon River mouth is visible from Cook Underwood
Road st its junction with SR 14; there are also filtered viows of the lower river reach in a .5 mile
scction of Cook Underwood Road as the road travorses the lower river canyon. Coodit dam and
Northwestem Lake are not visible from either SR 14 o 141.

Landscape changes visible from key viewing aroas include White Salmoa River and Columbia
River turbidity, deposition of sikk, sand and gravel in pools along the lower White Selmon River
and af its mouth and change of the lower White Sabmon River mouth from a flat-water tincar
1ake to a river delta.

Water turbidity with resultant discoloration will be highest within the first 2 weeks of
Northwestern Lake drainage. Water discoloration would rotumn to normal within one year,
Discolocation would be short tesm, but would meet visual subordinance within the Management

Plan required two-ycar period.

Sedimentation in the White Salmon River lower .8 mile reach would cause a change from a fist-
water narrow leke %0 a river channel with a deita at the mouth. Depending on Colurobia River
pool clevation, the deita sands and gravels would be cither covered with shallow water or be
visible. The White Salmon River would create a channel through the sediment. The appearance
of the mouth delts would be similer to the mouths of the Klickitat River or Hood River as they
enter the Columbia River.

The color of sediment would be various shades of gray and brown. The form of the sediment
would initially be a change at the river mouth area but would be deposited by bydrologic forces
and be similar in form, line and texture o sodiment bars at other river mouths such as the Hood
or Khickitat Rivers. The culor, form, line and texture of the sedimestation matcrials at the mouth
would have a natural appoarsnce within spproximetely 2 years; afior initial changes the delta
wonld ot noticesbly contrast with the seiting.

The Pisn Glosssry definition of visual subordimance relaies to structurcs. Whether or not the
dolta meets the definition of a structure per Plaa Glossary, the resulting delta would be similar in
spposrance to the mouths of other rivers directly ontering the Columbia River. The proposal
would moet visual subordinance,

Sedimentation in the pools slong the White Salmon River would be similar to the results of flood
events along other tivers in the area. Pool sedimentation would have & natursl appesrance within
a shori-term period; color, form, texture and Hos would be similar to sedimentation in other free-
flowing river sreas. Most of the pools below Condit Dam aro not visible from Highway 141
until about 3000 feet upstream of the river mouth. Pool sedimentstion would meet visual
subordinance,
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3). Managemest Plan, Koy Viewing Arces, GMA Cuidelines 2, page -8 statcs:

The extant and type of conditions applied to proposed development to achieve visual
subordinance shoukd be proportionate 1o its potential visual impacts as seen from key
viewing areas. Primary focsors influencing the degree of potential visual impact include:
the amount of area of the building site expozed io key Viswing areas, ...

Findings: This gridoline douls with proposed bulkding sitas. As the Settlement Agrecmont
proposal docs not inciude new bruilding sites, this guideline s not applicable.

4). Mansgement Plan, Key Viewing Aroas, GMA Guidelines 3, pago 1-8 states:

Determination of potential visual ¢ffects and compliance with visual subordinance
policies shall include consideration of the cumulative effects of proposed developmenss.

Findings: The proposal docs not include development per the Plan Glossery definition,
However, the proposed action of flushing sediment will result in cumulative effects of tabidity
end sedimentation. These cumulstive effects will bo short-term but will result in loog-term

landscape changes. The long-torm changes have been addressed in point 2 above.
5). Managoment Plan, Koy Vicwing Arcas, GMA Guidelines 26, page I-14 staics:

Compliance with specific approval conditions 10 achieve visual subordinance ...shall
occsr with a period not 10 exceed 2 years after developmens gpproval....

Findings: This guideiine provides intent for the time period for mitigation messures to be
offective. The mesmye used in the proposal for desling with acenic impacts of turbidity and
sedimentation is flushing the material through the river systems in a very shoet period of time.
Within the 2-year period, turbidity would return to normal for froo-flowing rivers, The basic
changes due 10 sedimontation at the mouth and within river pools would occur in several days
after fiushing and have an apposrance of & delts within the 2-year timo period,

6). Mmagoment Pian, Landscape Sattings, GMA Policics 1, page [-14 states:

New developmests shall be compatibie with their landscape setting and maintain the
integrity of thot setting. ...

Fiadings: Condit project ares is in the Gorge Walls, Canyons, and Wildlands Landscape
Setting, Per the Management Plan, Gorge Walls, Canyons, and Wildlands represent some of the
most naturs] seitings of the Gorge despite proximity to major thocoughfarcs as SR 14 and 141,
The Settlement Agreoment would retain the overall landscape setting integrity by retsining
natural vegetation aloog the White Saimon River corridor. Removal of the dam, penstock, wood
pipe and surge tank and revegetation of arcas around the removed dam would over time rostore
the arca 10 & more natrsl appesring landacape in keeping with the downatream natural landscape

solting,
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7. Mmusgement Plan, Scenic Travel Corridors, GMA Guideline 2, pago [-36 states:

All new budldings and alterations to existing bulldings shall be set back at least 100 feet
Jrom the edge of pavement of the scenic travel corridor roadway ...,

Findings: Scenic Travel Corridors Guidelines deal with new buildings and slterations to
cxisting buildings. The Settiement Agreement proposal will remove the surge tank building, it is
approximately .5 mile from SR 141.

Cultural Resources
Respense te Forest Servics 1996 Consietenty Conditian

1). Properties eligible for listing on the National Register of Historic Placces inchodes the dam and
intake, wood stave pipe, penstocks, surge tank and power house. The Forest Sexvice March ),
1996 Area Manzger consistoncy determénation included a condition for protecting cultural
resources per the alternatives including dsm removal. Condition # 3 per the Dem Removal
altornative identificd the need for a professional asscsement of affects on historic properties,
development of mitigation plan and consultation with the Washington Offics of Archeology and
Histoelo Preservation (OAHP). These ourrent findings will aseess subsequent PacifiCorp actions
and responses o that condition.

PacifiCarp has filed = reviscd Druft Cultural Resource Management Pian (CRMP) with the
FERC and the Washington Office of State Office of Archoology snd Historic Preservation
(OAHP). The Plan includes a description of historic, archeological and traditional cultaral
properties and provides mitigation meawures for dam and other historic propesty removal. The
FERC staff had previously recommended a Level 1 Histocic Amecican Building Survey and
Historic American Bngineering Record (HABS/HAER) recordation including drawings,
pbotographs and written data.

A Progammatic Agreamant betwoen the FERC, OAHP, Advisory Council oa Historic
Preservation and PucifiCorp was exooutod May 1997 1o implement the CRMP. PacifiCorp
through the Yakama Nation has undertaken additional archeclogical inventories of the 3.3 mile
river area downstream of the dam,

The FERC staff in the January 2002 DSFEIS has concurred with the OAHP that a Level 2
HABS/HAER recordation is sufficient for mitigating tho removal of Natioaal Registor eligible
Condit Project facilities. If the project complies with OAHP roquirements, OAHP would find
there would be no adverse affects 10 cultural resources.

Findings: The additional srcheological surveys, the revised Draft Cultural Rosource

Management Plan, Programmatic Agroament and the planned Level 2 HABS'HAER recordation
will adequately mitigate adverse affects of reroval of National Register fucilities, protect
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cultural resources and meet the conditions of the March 1, 1996 consistency dotormination,
Through the various mitigation plans, there would be no adverse effioct on cultural resources.

2). The March 1, 1996 consistency review had a condition desling with discovery of cultural
resources during construction activitics.

Manzgement Plan, Cultural Resources, GMA Quidelines, Cultural Resources Discovered After
Construction Begins 1, page 1-66 statos:

The following procedures shall be effecsed when cultural resosrces are discovered
during construction activities. All narvey and evaluation reports and mitigation plans
shall be submitted to the local government and the SHPO, Indian tribal govermments
also shall reoeive a copy of all reports and plans {f the culssral resources ars prehistoric
Or otherwise associated with Native Americans. (A-B)

Findings: The CRMP by PacifiCorp consultant does not address discovery of cultural resources
during construction activities. A comdition of consistency noeds i0 addreas the above Guideline.
The condition shall address halting coastruction, notification and inventory and evaluation of the
discovered cultural resources.

Additional Findiags
3). Management Plan, Cultural Resouroes, GMA Guidelines pagoes 1-56 to 1-69.

Findings: The GMA Cultural Resource Guidelines address processos and procedurcs directed at
Jocal governments implementing local land use ordinances. The Forest Service in doing its
congistency review is not & local government implementing locel ordinances. Furtbermore,
unlike a Jocal government, the Forest Service cannot regulate land uses or make decisions to
prohibit land uses as directed by Plan Guidelines; the Forest Service is ruther providing a
cousistency detesminstion 1o the FERC, However, the Settiement Agroament propesal and the
FERC's DSFEIS has substantiaily met the intent of the GMA Guidelines by means of various
studies and procossos undertalien by PacifiCorp including: in-depth surveys and snalyscs of
historic and archeological properties, reports, evaluations, sssessments, plans that mitigate and
address adverse effects (Cultural Resource Management Plan) and coosultation with OAHP and
the Advisory Council on Historic Preservation (Programmatic Agreement).

4). Management Plan, Cultural Resources, GMA Goal 2, page 1-50 states:

Ensure that proposed wses do not have an adverse ¢ffect on significant cultural
resources.

Findings: Managanent Pian Goals are broad statemcuts of policy that provide general direction
Goals are implemented by speocific Plan Policles and Guidelines. Findings of facts do not
include evalustions of goals.
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5). Management Plan, Cultural Resources, GMA Guidelines, Mitigation Pisn Criteris and
Informstion Needs 1, page 165 states:

Mitigation plans shall be prepared when proposed wxes would have an adverse gffect on
sign{ficant cultural resources. The piams shall reduce as adverse effect to no effect or no
adverse effect. Mitigation plans ehall meet the following: (4-C(5))

Fiadiogs: Mitigation plans, including documentation, consultation, and mitigation for discovery
during construction, s required by Plan Guidelines either have been preparcd by PacifiCorp or
will be prior to adverse effects on significant cultural resources.

Natural Resources

Wetlands

Within the Sconic Ares, wetiands arc locsted on the west shoreling of Northwestern Lake
(approximately .1 acre), and in the river ares below the dam at several sites, (Jess than .} scre up
10 .4 acro). The wetlands oo Noxthwrostern Lake are s very narrow shoreline band o steep
sfopes with shallow soils and only exist due 0 waters backed up behind the dem. Northwestorn |
Lake wetlands within the Soanic Ares would be replaced by riverine wetlands with assistence

through revegetation by PacifiCorp.
1). Management Plan, Wetlands, GMA Policies 2, page [-85 staten:

All wetlands, regardiess of sixe or functions, warrant protection from new uses that may
alter or destroy wetiands fimetions.

Findings: Scowring immedistely following breaching of the dam will tempocarily impact
wetland sites below the dam. Theso sites would recover within 2-3 years; scouring is not
snticipated 10 have long-teem adverse affects. River shoreline wetlandy and riperian arces would
repiace wetiands upstream of the dam through PacifiCocp’s rovegetation. This Policy is
implemented by moeting Wetlands Quidelines, Review Uscs 2.

2). Maagement Plan, Wetlands, GMA Guidelincs Review Upcs 2, page 1-88 states:
Exceps uses aligwed outright and review uses in guidelines 1A through 1C, above,
proposed uses mey be allowed in wetlands and wetland buffer zones, subject to

complionce with guidelines for the protaction of scemic, natwral, cultural, and recrection
resovross and " Approval Criseria for Other Review Uses in Wetlands* in this section.

Approval Criteria for Other Review Uses in Wetlands

A. The proposed use is woter-dependent, or s ot water<dependent but has no
practicable alternative as determined by the practicable alternative tast in this section.



Unofficial FERC-Generated PDF of 20051115-0231 Received by FERC OSEC 11/14/2005 in Docket#: P-2342-000

Unofficial FERC-Generated PDF of 20020909-0540 Received by PERC OSEC 09/04/2002 in Docketd: P-2342-011

Piadings: The proposed Settioment Agreement would remove the existing dem strocture and

flush sediment downstream. The concept of water-dependency is not applicable to facility

removal because water-depeadency applies to new proposed peojects and whother or not that

new use is water-dopendont. Howover, alternatives have bomn anatyzed in 3 FERC documents:

1995 DEIS, 1996 FEIS and the current January 2002 DSFRIS. These Environmental Impact

:m(EB)ndﬂnMubyhﬂCapndeulmuMmuﬁane
tornative tost.

B. The proposed wse is in the public interest as determined by the public interest test in
this section.

Findings: This guideline has been met by the various public FERC EIS docamants (1995, 1996,
2002) and PacifiCorp studies, documents and plans listed under the Documents section of this
consistency detormination.

4).
C. Meanurss will be applisd so ensure that the proposed use results in the mirdmm

Jeasible alteration or destruction of the wetland's fimctions, existing contosr, vegetation,
Jish and wildlife resovircss, and kydrology.

Findings, The proposal with mitigation measures by PacifiCorp, FERC snd other agoncy
conditions would mect this guiddine, The impact of sediment flushing on wetlands downstream
of the dam will be short-tenm, as the wetlands would recover. The lake shoreline wetdands would
be replaced by riverine wetiands and riperian vegetation.

D. Growndwater and surface-water quality will not be degraded by the proposed uze.

Findings: Thero will be short-term water quality impacts. After initia] fiushing of
sodimentation, water quality will gradually improve over a 1yeer period to nosr normal
conditions for a freo-flowing river. Thore would be minimal lung-term adverse affects; advarss
affocts to water quality would not be more that moderats, Consequently wurface water would not

have long-tem degradstion. A concern bas boen expressed for ground-water table affects on
wells outsids of the Scenic Ares; the DSFPEIS rocommendations by the FERC stafT addross

ground water affoots on those wells. Ground water within the Scenic Ares would oot be affected
nor would it be degraded.

6).
E. Those portions of a proposed use that are not water-dependent or that have a
practicable alternative will not be located in wetlands or wetiands buffer sones.

Findiags: This guidetine is not applicable to removal of an existing dam. As explained under
Guideline A. above, alternatives to the proposed action have bocn examined,

10
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F. The proposed use complies with all applicable faderdl, siate, and local laws.

Fladings: The proposed use is cither being designed 10 comply with foderal, statw and local laws
or will include mitigation conditions to do so. Other foderal, state and local permitting decisions
will fhllow the FERC decision. To moet Guideline F. shove, 8 condition of this consistoncy
determination is that the proposed Settlement Agreomont project ost comply with foderal, state
and local laws relating to protection of Scenic Ares scenic, cultural, natural and recreation
TES0UTons.

G. Areas that are disturbed during construction of the proposed wse will be rehabilisated
to the maxisuen extent practicabls.

Fiadings: The Settiement Agreement proposal includes rehabilitation by revegetation of
expasad slopes and reshaping of sediment areas sbove the dam. PacifiCorp has developed a
revegetation pian that meets this Guideline.

.
I1. Unavoidable impacts to wetlands will be offset throxgh the deiiberate restoration,,

creation, or anhancement of wetionds. Wetlands restoraiion, creation, and enhancement
are not aliernatives 1o the guidelinas listed above; they shall be used only as a last resort
to offket smavaidable wetlands impacts.

Fiadings: The PacifiCoep revegetation plan will include wetland snd riparian habitat restorstion
that will offect wetlands impects.

10). ,
H. (1) Impacts to wetlands shall be offset by restoring or creating new wetlands or by
enkancing degradad wetlands. Wetiand restoration shall be the preferred alternative,

Fiadings: The PacifiCorp revegetation plan will include wotland restocation and creation 1o
offsct wetlands impacts.

1918
H. (4) The size of replacement wetlands shall equal or excesd the following ratios.
Creation: 3:1

Pindings: Sections 4.9.4.1 and 4.10.4 of the FSFEIS include new mitigation messures that
discuss the need for PacifiCorp to complete a final revegetation plan, which addresses the noed
to repisce the approximate . 1-acre wetlend cpetream of the dam with & minimum .3-acre wetlend
along the river. As long as the recorumendations of the FSFEIS are followed, the sbove-
mentioned criteris will bo satisfled,

11
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12).
H. (3) Replacement wetiands shall replicats the fimctions of the wetlands that will be
MwWMMmmMJMMnm.

Vindings: The revegetation plan includes wetiend habitat development along the restored river
such that no net loss of wetlands would oocur. There would be change from lake to river
wetlands,

13)
. (7) Wetlands restoration, creation, or enhancement should occur within 1000 of the
affected wetiand, If this grideline is ot praciicable becouss of physical or technical
constraints, replacement shall occwr within the same watershed and as close to the
altered or destroyed wetland as practicable.

Fiadings: Sections 4.9.4.1 and 4.10.4 of the FSFEIS include new mitigation messures that
discuse the need for PacifiCorp to complete s final revegotation plan, which addresses the need
for wetlands restorstion, crestion, or enhancement to occur within 1000 of the affectod wetiand,
or a3 close as poacticable. As long as the recommendations of the FSFEILS are followod, the
sbovo-mentioned criteris will be satisfied.

14).
H. (9) Five years qfter a wetlond is restored, created or enhanced, at least 75 percent of

the replacement vegetation must survive. The projecs applicant shall monitor the
kydrology and vegetation of the replacement wetland and shall take corrective meassres

0 ennawre that it conforme with the approved wetlands compensation plan and this
guidsline.

Findings: The revogoiation plan includes monitoring of wetlands resuits.
&mmwmommmmmmmm
1, Wetlands compensation plans shall be prepared when a project applicant is required
80 restore, croats, or enhance wetlands. They shall sailsfy the following gnddelines:
(4-D are included)
Findings: PacifiCorp has provided s summary of the revegetation plan to be doae (Terry Flores

Janusry 26, 2001 document). Complotion of the revegatation plan needs to be a condition of
coasistency,

16).
1. K. A 5-year monitoring, maintenanoe, and replacement program shall be included in
all plans. At a mintwuim, & project applicans shall provide an anmual report that
documents milssiones, successes, problems and contingency actions.

12
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Findings: PacifiCorp’s revegetation plan includes & monitoring plan in consultation with local

TEsOAR'CE Rgencies,

Streams, Ponds, Lakes and Riparian Aress

1). Manzgement Plan, Streams, Ponds, Lakes and Riparian Arees, GMA Guidelines, Rgview
Liscs 2, page 1-98 stases:

Except uses allowed outright and revisw sses in guidelines 14 through IC, above,
proposed wses may be allowed in streams, ponds, lakes and riparian areas, subject (o
compliance with guidelinez for the protection of scenic, natural, cultural, and recreation
resoxrces and “Approval Criteria for Other Review Uses In Aquatic and Ripariax
Aroas” in this section.

Appraval Criteria for Other Review Uses in Aquatic and Riparian Areas

A. The proposed use is water-dependens, or is not water-dependent but has no
procticable alternative, A local government may concluds that a practicable aliernative
to the proposed wuse does not exist if the *Practicable Alternative Test” in the “Wetlands ™
section of this chapter is satisfiad, substituting the term “stream, pond, lake, or riparian
area " as qppropriats,

Findings: In this case tho Focest Service is doing the FERC decision consistency determination
instead of & local govemment, The Settlement Agrecment proposal would remove the dam and
related facilities. The concept of water-dependancy from the guidcline is not applicable to
facility removal boczuss water-dependency spplies 10 new proposed projects and whether or not
that new use is water-dependent. Nevesthcless, alternatives bave boen analyzed in 4 FERC
documents: 1995 DEIS, 1996 FEIS, January 2002 DSFEIS and the cutrent June FSFEIS. These
Environmental impact Stataments and the sindies by PacifiCorp and their consultants have met
the practicable altermative test.

B. The propased use in is the public interest.

Findings: This guideline has been met by the various public FERC EIS documents (1995, 1996,
2002) and PacifiCorp studies, docurnents and plans listed under the Documents section of this
coosistency determination.

CHM&NMW»MM#MU:M!&M
Jeasible impacts to waler qualily, natural drainage, and fisk and wildlife habisat of the
affectad stream, pond, laks, and/or Ingffer zone.

Findings: Water quality: Dam removal will result in sediment behind the dam flushing
downstream in the White Salmon River. Sediment flushing will causc short-tenn high levels of
trbidity, mmpended sediment and reduced dissotved oxygen. Impects fo wator quality would be

13
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highest dusing the first year after dem removal. Most of the sediment is prodicted to be sand,
with pelrosry deposition in the srea of the White Salmon River mouth, A phame of sediment will
result in the Columbia River that would be similar to the mouths of the Klickitat and Hood
Rivers, Water quality will gradually improve over 2 1-yesr period 10 nesr nonmal conditions for
a free-Bowing river. There would bo minimal long-term effects; adverso affects would not be
more than moderate. Measzes such as sediment flushing in a short time period have been
applied to casure that there would be minimum impaocts to water quality.

Natural drainage: The Settiament Agreement proposal includes dam and related facility
removal; & blockage to natural desinage. Natural drainage pattems that existod prior to 1913 dam
comstruction will be restorod,

Fish and wildlife kabitat: The fish and wildlife habitat of Northwestern Lake will change from a
lake %0 o rivering habitat. Sediment flushing will cause high turbidity and suspended sediment
levels in the White Salmon River below the dam for a 5-6 week period. Turbidity and suspended
sodiments would retum to normal foc & free-flowing river after & one to two yoar period. Lower
reach pools would fill with sediment, but most sediment will be transported to tho mouth.
Deposited material would cloar up over time as finer sediments will move through the river
system and leave larger gravels and sand. Fish and wildlife habitst would have low long term
impacts. There would be a loss or displacemnent of resident and enadromous fish in tho White
Salmon River bolow the dam and resident fish in the reservoir from sediment flushing. Draining
of Nosthwestern Lake would be done during October to mimimire impacts o year 2006
spawning populations, The flushing would be done over & very shost time period with resultant
short-term impacts. _

According %0 U. 8. Fish and Wildlife Service (Ging January 21, 1998 letter), impacts to
anadromous fish from sediment flushing would be limited to a single year class. Mitigation
would include trapping and removal of anadromous fish with a fish weir at the arca of the fish
rearing ponds in the lower White Salmon River prior to dam removal operations. The removed
anadromous fish would be held %0 spawn in captivity with offspring returned to the river in
spring of 2007. Nonsnadromous and snadromous fish would repopulste the White Salmon
River. Pools and runs upstroam of the powerhouse tailrace and dam for anadrocous fish would

replsce the loss of the thermal refige benefits of the existing pool at the mouth of the White
Salmon River. Invertebeats prey species for nonanadromous fish would repopulate the lower
river by means of natural drift mechaniams,

An enbsncement of the Settlement Agreament proposal is that anadrosnous fish habitet would be
improved with dem removal and restoration of the free-Sowing river. Anadromous fish would
repopulate the restored river in the sres of the dam and upstream within the Scenic Area. With
dam removal, large woody debeis woukd returs 10 the river; the woody debwis would provide fish
habitat. Steelbend reintroduction would have some impact o resident trout within the Scenic
Area. However, rexident trout will persist, Resident trout within the restored river srea at and
sbove the dam (500 feet withia the Sconio Ares) would likely be emaller size fish than currently
exist in that area.

14
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In summary, with massures of short time period for flushing sediments and fish trapping, the
Settloment Agreement proposs! would hsve minimum feasible impacts to fish habitat,
PacifiCorp is addressing the effects of the Settlement Agreement proposal on Endangered
Species Act (ESA) listed species through its consultation process with Nationsl Marine Fisherics
Service and U, S. Fish and Wildlife Service.

4.
C. (1) Construction shall acoxer during periods when fish and wildlife ars least sensitive
to distirbance ....In Washington, the Washington Department of Wildllfe and Washington
Department of Fisheries shall evaluate proposals and specify periods for inwater work.

Findings: The Setticnent Agreement proposal has been timed to have the minimmum irmpect -

over the shortest period of time to fish sad wildlife, Dam removal blasting would have minimal

wildlife impact, a3 it will not be undertaken during nesting periods for sensitive wildlife. While

discussions have occurred between PacifiCorp and the WDFW, a condition of consistency is that

WWWMMMWNWMwM
wikdlifec habitat.

5)
D. Groundwater and surface water quality will not be degraded by the proposed use.

Fiadings: Same as Wetlands 5) D.

F. The proposed use complies with all qpplicable federal, stats, and local laws.
Fiadings: Same as Wetlsnds 7) F.

U
G. Unavoidable impacts to aquatic and riparian areas will be offset through
rehabilitation and emhancement.

(2) Natwral kydrologic conditions shall be replicated, including currest patterns,
circulation, velocity, volume, and normal water fluctuation.

(3) Naturcl stream channel and shoreline dimensions shell be replicated, including
depth, width, length, crozs-sectional profile, and grodient.

(5) Riparian areas shall be rehabilitated to their original configuration, including siope
and contour.

Fiadings: The Settioment Agreemont proposal includes restoring the White Salmon River to its
original channel as & froe-flowing river. Revogetation snd restortion of s riverine environment

and habitat over time is a pianned part of the project,
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%). Management Plan, Streams, Poods, Lakes and Riperian Aress, GMA Guidelines, Stregmn,
Pond, sod Jake Buffer Zongs 2, pege 1-102 states:

WUMMmmethMlm
When a buffer zone (s disturbed by a new use, it shall be replanted with native plant
spaciss.

Findings: Settlement Agroement proposed dam and facility removal will entor the stream buffer
aome, but will over time restore the stream to & froo-flowing rivecine eavironment. PacifiCorp

9). Management Flan, Streams, Ponds, Lakes and Riparisn Arcas, GMA Guidelincs,
Rohabilitation and Enhancemont Plans 1, page I-102 states:

Rehabilitation and exhancement plans shall be prepared when a profect applicant Is
required to rehabilliate or enhance a stream, pond, lake, and/or byffer sone. They shall
satisfy the following guidelines: A-E

Findings: PacifiCorp has prepared a rovegetation plan that will rehabilitatc the ares around the
dam and Northwestern Lake within the Scenic Arca to a riverine enviromment. Arcss
downstream of the dam will rehabilitate neturally over time similarly a3 & froe-flowing river
rehabilitatos its riparian 2006 after a major flood. Sections 4.9.4.1 and 4.10.4 of the FSFEIS
include new mikigation measures that discuss the need for PacifiCorp to complete  final
revegotation plan, which addresses the implemontation of a 3-year monitoring period aftex
planting and rehsbilitation {s initially completed. As long as the recommoendstions of the
FSFEIS are followed, the shove-mentioned criteria will be satisfied.

Wikilife Habitst
1). Management Plan, Wildlife Habitst, GMA Policy 7, page 1-104 statos:

. Proposed uses that would adversely qffect sensitive wililife arcas or sites shall be
prokibited. Uses adversely gffact wildlife sites and areas when they compromize the
integrity of an area or sits, or ocour during the time of year when affected wildlife
species are sengitive 1o distrbance.

Fiadings: Managament Pian Table 4 (page 1-129) and Table 6 (page I-132) scasitive wildlife
arons or sites that nced to be addressed are Bald cagie habitst, omprey sitcs, shallow waier fish
habitat (Columbia River) waterfow] ares and westam pond turtls babitst, Par the following
findings and condition, the proposal would not adversely affect sensitive wildlifc sites or srcas.

Bald eagle habisss: A limitod number of bald eagics use Northwostern Lake and the river below

the dam during the winter season, U, S, Fish and Wildlife Sarvice bas determined the ares is a
low. usc area for bald caglos that do not use the area for nesting. Dam removal affocts are
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wnummmﬁummmmmmwmm.
Incressed enadromous fish carcasses in the river will enhance food supply.

Ouprey sites: Nosthorestern Laks and rivee below the dam are osprey foraging areas. The RW
Beck study reported a nest site .5 mile west of the dam, locating the site outside of the Scenic
Aroa. Sites outside of the Soemic Area cannot de protected under Scopic Ares

Howover, while the nest site is far enough sway from the dam (more then .25 mile), it is
rocommended that blasting and other disruptive activities should not occur during nesting
periods. Proy base would shift from Northrwestorn Lake to the restored river covironment,

Shallow water fish habitat (Columbia River): Theee is shallow water habitat an the Columbia
River at the mouth of the White Salmon River. Sediment flushing will have short-term impacts
on this habitat due o torbidity and sediment deposition. Long-term effects would be positive as
sodiments would have & more netural slope angle and be more like natursl occurrences st
tributacy river mouths slong the Columbia River shoreline.

Waterfow! area: The 4.6 acres of Northwestemn Lake within the Scenic Ares do provide
waterfow] habitat. This ares would change to riverine habitat. The riverine habitat would be a
gain for flowing water species. The loss of the 4.6 scres for surface-feeding waterfow] is not
considered significant, surface-fooders wonld likely shift to the lower White Salmon River area
sbove the mouth (personal commumiostion WDFW David Anderson/Jurgen Hess).

Western pond turtle: Sightings of Weatom pond were reported on 2 oocasions (1993, Garett,
PacifiCorp and 19935, Larson, Forest Service). Washington Department of Fish and Wildlife
(WDFW) has conducted 3 surveys for Westam pond turties; one in 1996 and 2 in 1997. The
this coosistency reviow. According to WDFW District Biologist David P. Anderson,
Northwostern Lake is not suitable habitst for recovery of tho specics (personal communication
David Anderson with Jurgen Heas 2/26/02) dus 10 low water tomperatures and lack of developod
aqustic vogetation. Flood damage in 1996 10 the dam would have altered any pood turtle habitat

if there weare sny slong shorelines. According 0 Mr. Anderson, if there are any turties at the
Lako they were Hkely placed thoro some time ago, s the Lake Is not suitsbie habitat. Howover

M. Anderson recommends that a trappiag program be initisted 2 years prior to dam romoval just
in case thers may be individual turtlos in the Lake area. I trapping finds any turties, they should
be moved to & more suitable habitat. The trapping and relocation to suitsble habitat has been
included as a recommended mitigation messure in the FSPEIS.

2). Management Plan, Wildlife Habitat, GMA Policies 1 1, page I-105 states:

Rehabilisation and/or enhancement shall be required to offeet unavoidabie impacts to
wildlife habitat that resuit from new was.

Fiudings: See findings above for itemn # 1),

3). Management Plan, Wildtife Habitat, GMA Guidelincs, Uses Allowed Outright 1. E., page I-
105 states:
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Fish and wildlife management wses conducted by federal, stats, or Indian tribal resovrce

Fiadings: Settlement Agrecment proposal implementation will be undestaken not only by
mmm.mamummmmmﬂ.mmﬂm

4). Management Plan, Wildlife Habitat, GMA Guidelines, Approval Criteria for Revicw Uses
Near Scusitive Wildlife Areas and Sites 1, page I-106 states:

Uses that are propased within 1,000 feet of  sensitive wildlife area of sits shall be
reviewed by the Oregon Department of Fish and Wikilife or the Washington Department
of Wildlife. The approximats locations of sensitive wildlife areas and sites are shown in
the wildlife inventory, State wildlifa biologists will help determine if a new wse would
adversely gffect a sensitive wildlife area or site.

Findings: The WDFW bas reviewed the Settlement Agreemont proposal and been involved
with mitigation recommendations.

5). Management Plan Wildlife Habitat GMA Guidelines, Approval Critcria for Review Uscs
Near Sensitive Wildlife Areas and Sites 2-8, page 1-106 %0 1-108.

Findings: These guidelines have been addressed sufficiently through the consultation process
between PacifiCorp and the WDFW.

6). Management Plan, Wildlife Hsbitat, GMA Guidelines, Wildlife Management Plans 1, pege I-
108 states:

mmmmuwmammamwm
affect a sensitive wildBifs area or sise.....

Findings: Tho Setilsment Agroament proposal will not adversely affect a sensitive wildlife sree
or site (see item 1) abovo).

Rare Plaats
Two plant species sre state listed as sensitive: Oregon Bolandra, and Diffuse Stickweed, Within
the Scenic Area, these sensitive plants are located at sitew along a 1.4 mile stretch along the river

bolow the dem: Bolandrs 14 sites, Stiokwood 4 sitee. The plants are oa Jocatod on high cliff
faces above the river.

1), Menagement Plan, Rare Plants, GMA Policy 5, page I-112 states:

Exvapt for usas allowed outright, new uses shall be prokibited within sensitive plant
species begffer zomes.
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Findings: Proposed dam and other ficility removal will not be within the 200" buffer 20ne of
sensitive plants,

Z). Management Plan, Rare Planta, GMA Guideline, Review Usea 1 states:

wmaﬂwmwmmkmmbhhm,ﬁdqfa
sexsitive plant, subject 10 compliance with guidelines for the protection of scenic,
natwal, cultural, and recreation resources and “Approval Criteria for Review Uses Near
Sensitive Planis" in this section.

Flndings: This Guideline was sddressed in the March 1, 1996 consistency determination and no
change or revizion of thet finding is required bescd on the Settlement Agreement proposal. Dam
and facility removal are within 1000° of sensitive plants.

3). Management Plan, Rare Plants, GMA Guidclines Approval Criteria for Review Uses Near
Sensitive Plants 1, page 1-113 states:

Uses that are proposed within 1,000 foet of & sensitive plans shall be reviewed by the
Oregon or Washington Notwral Herisage Program. The approximats locations of
sensitive plants are shown in the rare plant species inventory. State keritage staffs will
Aelp determine {f @ new sse wosld ixvade the ingfer zone of sensitive plants.

Findings: The intent of this guideline is to detcrmine Jocations of sonsitive plants, PacifiCorp
cunsultants have donc a detailed plant srvey; therefore this guideline has been addressed,

4). Managernent Plan, Rare Plants, GMA Guidelines, Songitive Plant Buffers | page I-114,
siatos:

A 200-foot ingdler xone shall be maintained arovnd sensitive plants. Buffer zomes shall
remain in an wndisturbed, natural condition.

Fiadings: The March 1, 1996 Forest Sexvice consistency determination found that no new uses
are within sensitive plant buffer 2ones. That finding is also true for the Settiement Agreement
proposal. Dam and related fhcility removal are outside of the sensitive plam buffer zones.
Sensitive plants below the dam potentially sffecied by the release of watcrs and sediments are on
cliffs above the river. The elevation and duration of waters flushed from Northwestern Lako
would be similar to a natural ooourring significant flood svent in the river corridor below the
dam. The fiushing action would not ceuse permanent more than moderate adverse affects to
sensitive plants. Plact populstions would maintain visbility.

Recrestien Resourees

developments in tho project area within the Scenic Aree. The Scenic Ares boundary is just north
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of the line of flosts upstream of the dam in Northwestern Lake, .8 acre of the lake within the
Scenic Area is available for bosting. Approximatoly 2/3°s of the fore bay boat remp is within the
Scenic Area. Northwestern Lako recrestion will change to white water rafting and kayaking.

The Management Plan docs not have any GMA recreation resource protection guidelincs. There
is one policy; GMA Policy 1 that deals with establishment of buffers from adjacent new
development to protect recreation, but this policy is not applicable 10 the proposal. Most of the
Plan’s specific recrestion direction is applicable to new development. The caly relevant GMA
recreation rescurce protection direction is the following goal:

1). Management Plan Goal 1, page J-145 stases:
Protect and enhance recreation resources consistent witk Indian treaty rights.

Findings: Plan goels are broed stateaments of policy that provide genenal diroction and do not
inchude specific criteria, as do the Plan guidelines. Nevertheless, this goal is sddressed and the
Settlement Agrocment proposal is consistent with this goal. Removal of Northwestern Lalkee will
create shifts in recreation supply and mege. Within the Scextic Ares, .8 acros of available lake
sarfasce will change to a river envirooment. Dem removal activitics would disrupt recreation
activitios, due to construction and sedireatation shoet-term impacts. Howover, ws a froe Sowing
river is restored, lake boating and parking a the fore bay bost remp will be replaced with river
rafting and kayaking.

River shoreline fishing will be enhanced with removal of the dam, surgs tank, pipeline and
penstock, as shore access will not be blocked by those structares. River bank fishing below the
dam is expected to increase as anadromous fish move into and through that area.

Sedimentation at the mouth of the Whito Salmon River will changs fishing pattorns in that area.
Boating is expected 10 shift 10 the Columbia River st the White Salmon mouth, as sedimentation
will affect bosting pettexns nocth of SR 14. Bank fishing will likely incresss on the White
Salmon River east bank, north of SR 14 and adjacent to Highway 141, dependent on scasonal
water depths slong that shoreline. Bank fishing is aleo likely to increase on the Columbis River
shoreling just downstream of the White Salmon River outlet south of the railroad tracks.

Dam ramoval will make available 2.5 miles of white water below the dam and 500 linea! feet of
white water within the Soextic Ares in the area of the dam and lske removal.

Treaty Rights

Sedimantstion from dam removal will have a significant affect on the Underwood in-Lieu site at
the mouth of the White Ssimon River. The Settiement Agreement provides moasures 1o mitigate
that affect. The SA inctudes a $500,000 fimd for echancement, meintunance or other use of the
in-tien site or other in-liey sitcs owned and managed by the United States for the Yakama
Nation, the Confederated Tribes of the Warm Springs Reservation, the Confederated Tribes of
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the Umatilla Reservation and the Nez Perce Tribe for fishing purposes. The Tribes will
administer the enhancement fund.

The Settlement Agroemont also provided for $1 million PacifiCorp funding to the Yakama
Nation for White Salmoa River Basia fishery resource enhancoment, supplementation and

1). Managoment Plan, GMA Policies 4, page IV-26 states:-

Proposed uses that would affect or modify treaty or other rights of any Indian tribe shall
be prokibited.

Findings: Plan Guidelines provide for tribal consultation s a means of dealing with the affoct
of projects on tresty rights, The Settlement Agreement has resulted in measyres that when
applied will result in the proposal not affecting tresty rights. The SA proposal will also rosult in
long-term echancemaent of anadromons fisheries in the Whits Salmon River watershed that arc

sn important part of treaty rights.
2). Management Plan, GMA Guidelines, Troaty Rights page IV-26 to 28:

Fiadings: Tho GMA Treaty Rights Guidelines addross processes and procedures directed at
local governments implementing loosl land use ordinancos. The Forest Service is not a jocat
govemnment implementing local ordinances, Purthermore, unlike & local government, the Forest
Service cannot rogniste Jand nees or mako decisions fo prohibit land uses as directod by the Pian
Guidelines. The Forest Service is rather providing & consistency determination to the FERC.
However, the Settlement Agromnent proposat has substantislly met the inteot of the GMA
Guidelines by means of PacifiCorp notifying the 4 Tresty Tribes of the proposed actions snd
consulting with the Tribes through the relicensing end Scttlement Agroement discussions and
consultations,

Economy

Rationals for No Findinge

The Scemic Area Act’s second purpose addresses the Columbia River Gorge economy:
(2) to protect and support the economy of the Columbia River Gorge area by
encouraging growth to occwr in existing wrban areas and by allowing futurs economic
development in a manner consistent with paragraph (1) (mote: paragraph (1), the Act’s
Jirst purpose, deals with resowrce protection and enkancement)

The second purpose direction is fulfilled by cconomic development grants and Managoment Pl

direction for land use guidelines. The Scenic Area Act inchuded specific standards for
implementing the Act’s first purpose in Section (6)(d); the second purpose implementation
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direction is found in the Aot’s Section 11 dealing with economic studics and gramt funding and
certification.

Recognizing the Act’s focus for economsic development, the Columbia River Gorge Commission
included direction in the Menagament Pian desling with land use allocstions, economic
development fund granting and cextificetion snd economic anhanooment. The Mansgement Plaa
doos not include policics and guidelines for development review for economic resource
protection similer to acenic, cultural, natursl or recreation rescurce protection. Therefore this
consistency review does not include findings dealing with the economy. The FERC doos have
an eoonomic ovalustion in its FSFEIS,

Relationskip to Laws and Policies

Section 5.5 of the FERC FSFEIS includes a munber of fedoral acts that the FERC decision must
comply with. Section 14 (d) of the Columbis River Gorge National Section Area Act (PL99-
653) requires that *. .. Pederal agancies having responsibilities within the soemic aroa shall
exercise those responsibilities consisteat with the provisions of this Act a3 determined by the
Secretary.” The Secretary of Agriculture has delagated the role of cansistenoy dotormination o
the Forest Service, Consistency with the National Scenic Ares had been loft out of Section 3.5
of the DSFEIS, however, this oversight has boen fixed in Soction 5.5 of the FSFEIS.
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Certificate of Service

1 bereby certify that on August 30, 2002, { served true copics of the foregoing USDA Forest
Service Columbia River Gorge National Scenic Area Coasisency Determination on Condit
Hydroelectric Project, FERC No. 2342-011 Fina} Supplemental Final Eavironmental Impact
swwmmmwmmmmhmmumcmw
service list as of todxy’s date in this procecding.

DATED this 30® day of August 2002 2t Hood River, Oregoa.

Steve Grichel

Planner

USDA Forest Sexvice

Colombia River Gorge National Scenic Area
902 Wasco Avenue

Hood River, OR 97031



